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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC19-02694 
CASE NAME: ROUNDTREE VS. RING 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY LOUIS RING 
* TENTATIVE RULING: * 
 

The motion of defendant David Ring (“Ring”) for a determination of good faith settlement 
(“Motion”) is granted. The Court finds that the settlement for Ring’s auto insurance policy limits, 
was made in good faith. 

Background 

On January 30, 2018, plaintiff David Roundtree (“plaintiff” or Roundtree”) was working as 
a pipefitter for a construction company contracting with Chevron U.S.A., Inc. (“Chevron”) at 
Chevron’s Richmond refinery. Roundtree was walking in the parking lot in the pre-dawn hours 
when he was struck by a vehicle being driven by Ring. At the time, Ring was also working for 
the same construction company. While some of plaintiff’s damages are being covered by 
workers compensation, plaintiff also sued Ring and Chevron for negligence.  

In this Motion, Ring asks this Court to determine that his settlement with Roundtree, 
which does not include Chevron, was made in good faith pursuant to Code of Civil Procedure 
§ 877.6. The Motion explains that Ring will pay plaintiff his policy limits of $15,000 in settlement 
of plaintiff’s claims against him. Chevron opposes the Motion. While Chevron appears to have 
intended to raise certain objections, and a proposed order was received, no evidentiary 
objections signed by counsel were filed.  

Discussion 

Code of Civil Procedure § 877.6 (a)(1) provides, in relevant part, “Any party to an action 
in which it is alleged that two or more parties are joint tortfeasors […] shall be entitled to a 
hearing on the issue of the good faith of a settlement entered into by the plaintiff or other 
claimant and one or more alleged tortfeasors […].” A determination of good faith bars any other 
joint tortfeasor or co-obligor from asserting further claims against the settling party for equitable 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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comparative contribution, or partial or comparative indemnity, based on comparative negligence 
or comparative fault. (Code Civ. Proc. § 877.6(c).)  

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488 
(“Tech-Bilt”). Tech-Bilt identifies six nonexclusive factors for making a determination of good 
faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate 
liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he 
were found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests 
of nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at 499.) 

Once the settling party has demonstrated that a settlement exists, a presumption of good 
faith exists. A party asserting a lack of good faith bears the burden of proof on that issue. (Code 
Civ. Proc. § 877(d).) The party asserting lack of good faith must demonstrate that the settlement 
is “so far out of the ballpark in relation to [the Tech-Bilt factors] as to be inconsistent with the 
equitable objectives of the statute.” (Tech-Bilt, supra, 38 Cal.3d at 499-500.)  

 No single Tech-Bilt factor is decisive in determining whether a settlement is made in 
good-faith. Bad faith is not established merely by a showing that a settling defendant with limited 
ability to satisfy a judgment will pay less than his or her theoretical proportionate share. (Tech-
Bilt, supra, 38 Cal.3d at 499; Schmid v. Superior Court (1988) 205 Cal.App.3d 1244, 1248.) Still, 
this point appears to be Chevron’s primary substantive argument. Tech-Bilt squarely addresses 
the possibility of a defendant like Ring settling for what one party might view as a low figure: 
“even where the claimant’s damages are obviously great, and the liability therefor certain, 
disproportionately low settlement figure is often reasonable in the case of a relatively insolvent, 
and uninsured, or underinsured, joint tortfeasor.” (Id. at 499.)  

Damages here are substantial, as Chevron points out. Plaintiff seeks $1,500,000 in 
economic damages with a claimed wage loss of over $400,000. (See Plaintiff's Case 
Management Statement, Ex. D to Decl. of Delia Isvoranu.) Ring was the driver who struck 
plaintiff, and at least one cause of plaintiff’s injuries. Unfortunately, even assuming Ring’s 
negligence, Ring does not appear to have the resources available to satisfy the claims being 
made against him. (See Declaration of Assets, Ex. 2 to Supp. Decl. of Lori Mayfield.)  

Chevron argues the Motion fails because it is lacking in evidentiary support. While Ring 
offered only his attorney’s declaration in support of the motion, a party moving for a 
determination of good faith need only show the existence of a settlement. A presumption of 
good faith then arises, and it is Chevron’s burden to rebut that presumption. (See Code Civ. 
Proc. § 877.6(d).) Ring has now also presented his own declaration with his reply. He states, 
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under oath, that aside from his automobile insurance policy, he has no assets that could satisfy 
a judgment. He is unemployed and does not own a home. The amount of the settlement 
represents his policy limits. (See Response to Form Interrogatory 4.1, Ex. 1 to Supp. Decl. of 
Lori Mayfield.) There is no evidence of fraud or collusion and, while Chevron urges the Court to 
consider Ring’s liability to Chevron, no cross-complaint has been filed.  

Relying on Gehl Brothers Manufacturing Co. v. Superior Court (1986) 183 Cal.App.3d 
178 and Greshko v. County of Los Angeles (1987) 194 Cal.App.3d 822, Chevron asserts Ring 
was significantly more at fault and “by definition” this deprives the settlement of good faith. 
Neither of these cases involved an insolvent settling defendant. The Greshko court specifically 
stated, “there is no […] evidence the settling parties […] were insolvent or lacked the ability to 
respond to substantial damages.” (Greshko, 194 Cal.App.3d at 834.)  

As discussed in County of Los Angeles v. Guerrero (1989) 209 Cal.App.3d 1149, 1158, 
even where the Court might agree that a settlement is not within the reasonable range of a 
settling defendant’s proportional share of comparative liability, the negligent driver's modest 
financial condition means withholding the good faith imprimatur would not benefit anyone. As to 
Chevron, this is because its liability would be joint and several. The practical consideration of 
Ring’s lack of assets is controlling. (Id. at 1157 citing Tech-Bilt, supra, 38 Cal.3d at 499 and 
Schmid, supra, 205 Cal.App.3d at pp. 1248-1249.)   

Chevron has not met its burden to show the settlement between plaintiff and Ring was 
not in good faith. 

 

  

 2.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated, in light of the Court’s ruling on the demurrers. 
 

  

 3.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY US BANK N.A., et al. 
* TENTATIVE RULING: * 
 
Moot, in light of the Court’s ruling on the companion demurrer. 
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 4.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY US BANK N.A., et al. 
* TENTATIVE RULING: * 
 
Sustained without leave to amend.  Please see Line 5. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK N.A. 
* TENTATIVE RULING: * 
 
 
 The Court rules as follows on the demurrers brought by the following three defendants: 

(1) Wells Fargo Bank, N.A.; (2) Rushmore Loan Management Services LLC, and; (3) U.S. Bank 

N.A. (collectively “defendants”).  The demurrers are directed to plaintiff’s Second Amended 

Complaint, filed on November 6, 2020. 

 The general demurrers are sustained without leave to amend, as to all causes of 

action.  (Code Civ. Proc., § 430.10(e).)  Defendants shall prepare a proposed judgment of 

dismissal, separate from any formal order on the demurrers, and shall submit that proposed 

judgment to plaintiff’s counsel for approval as to form. 

The proposed judgment shall include a dismissal of defendant Attorney Lender Services, 

Inc.  That defendant filed an uncontested declaration of non-monetary status on February 24, 

2020, and so is only a nominal party.  (Civ. Code, § 2924l.) 

The Court’s ruling on the demurrers disposes of all claims against all remaining 

defendants.  The basis for this ruling is as follows. 

1st C/A.  The First Cause of Action is for breach of contract.  This cause of action is 

stated against all three demurring defendants.  The demurrers are sustained on each of the 

independent grounds articulated in defendant Wells Fargo’s opening and reply briefs. 

First, the alleged bankruptcy stipulation is not enforceable because Wells Fargo did not 

sign it.  (See, Reeder v. Specialized Loan Servicing LLC (2020) 52 Cal.App.5th 795, 801-802; 

Secrest v. Security National Mortgage Loan Trust 2002-2 (2008) 167 Cal.App.4th 544, 552-

553.)  Second, the alleged bankruptcy stipulation is not enforceable because the bankruptcy 

court never approved it.  (See, RJN Exh. 1 [bankruptcy docket].)  Third, plaintiff received the 

benefit of the stipulation and so suffered no injury; plaintiff’s residence was protected by the 

automatic stay through January 2019, when plaintiff’s bankruptcy was terminated.  Finally, 

plaintiff’s theory that plaintiff would ultimately have been able to obtain a viable loan modification 

or otherwise obtain a loan refinance, if plaintiff had been able to come up with the substantial 
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additional payments due under the alleged bankruptcy stipulation and defendants had been 

willing to accept those additional payments, is inherently speculative. 

2nd C/A.  The Second Cause of Action is for fraud.  This cause of action is stated 

against only defendant Wells Fargo.  Wells Fargo’s demurrer is sustained on each of the 

independent grounds articulated in Wells Fargo’s opening and reply briefs. 

First, plaintiff has failed to allege fraud with particularity.  (See Tarmann v. State Farm 

Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157; Stansfield v. Starkey (1990) 220 Cal.App.3d 

59, 73.)  Second, plaintiff has failed to allege facts suggesting that defendant Wells Fargo 

lacked the intent to perform a promise at the time the promise was made.  (See, Hills Transp. 

Co. v. Southwest Forest Industries, Inc. (1968) 266 Cal.App.2d 702, 707-708 [a plaintiff must 

plead "data" or "facts" that "show" or "back up" a false promise fraud cause of action].)  Third, 

plaintiff has failed to adequately allege facts supporting a theory of fraud causation.  (See, 

Williams v. Wraxall (1995) 33 Cal.App.4th 120, 132 [“[a] ‘complete causal relationship’ between 

the fraud or deceit and the plaintiff's damages is required”].) 

3rd C/A.  The Third Cause of Action is for negligent misrepresentation.  This cause of 

action is stated against only defendant Wells Fargo.  Wells Fargo’s demurrer is sustained on 

each of the independent grounds articulated in Wells Fargo’s opening and reply briefs.  (See, 

Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519 [the strict standard for pleading 

fraud also applies to causes of action for negligent misrepresentation].)  Further, there is no 

cause of action for ‘negligently misrepresenting’ a party’s intention to perform a promise.  

(Tarmann, supra, 2 Cal.App.4th at 159.) 

4th C/A.  The Fourth Cause of Action is for financial elder abuse.  This cause of action 

is stated against all defendants.  The demurrers are sustained on the grounds stated in 

defendant Wells Fargo’s opening and reply briefs.  Accepting a payment for a small portion of 

the delinquent post-petition mortgage payments that plaintiff concededly owed to Wells Fargo 

does not constitute elder abuse, particularly when plaintiff received the full benefit of the alleged 

bankruptcy stipulation: the protection of the automatic stay through the termination of 

plaintiff’s bankruptcy. 

5th C/A.  The Fifth Cause of Action is for wrongful foreclosure.  This cause of action is 

stated against only defendant U.S. Bank.  The cause of action is dependent on the breach of 

contract alleged in the First Cause of Action, and fails for the same reasons stated above in the 

Court’s ruling on the First Cause of Action.  Further, plaintiff has failed to adequately allege a 

prejudicial defect in the nonjudicial foreclosure process. 

6th and 7th C/As.  The Sixth Cause of Action is for “preliminary injunction,” and the 

Seventh Cause of Action is for “temporary restraining order.”  These purported causes of action 

are stated against all defendants except defendant Wells Fargo.  The demurrer by defendants 

Rushmore and U.S. Bank is sustained on the ground that a temporary restraining order and a 

preliminary injunction are only provisional remedies; there is no independent cause of action for 

such remedies.  (MaJor v. Miraverde Homeowners Assn. (1992) 7 Cal.App.4th 618, 623.) 
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 8th C/A.  The Eighth Cause of Action is for declaratory relief.  This cause of action is 
stated against all defendants.  The demurrers are sustained on the ground that this cause of 
action is superfluous, in light of plaintiff’s other causes of action and the Court’s rulings above.  
(See Code Civ. Proc., § 1061; Hood v. Superior Court (1995) 33 Cal.App.4th 319, 323-324 [no 
need for declaratory relief when issues raised “were fully engaged by other causes of action”].  
See also, General of America Ins. Co. v. Lilly (1968) 258 Cal.App.2d 465, 470.) 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00493 
CASE NAME: FLORES VS. ENTERPRISE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ENTERPRISE RENT-A-CAR CO OF SAN FRANCISCO 
* TENTATIVE RULING: * 
 
 Defendant Enterprise Rent-A-Car of San Francisco, LLC Motion for Judgment on the 
Pleading is granted without leave to amend.  Plaintiff has not demonstrated how the defects 
may be cured by amendments.   
   
 
Background 
 
 Plaintiff Dennis Flores filed this amended complaint on December 18, 2020, after 
the Court granted Defendant’s Motion for Judgment on the Pleadings with leave to amend.  
The First Amended Complaint alleges that on May 3, 2018, Plaintiff was stopped for a 
pedestrian in Menlo Park, on the campus of Facebook, Inc. He was struck in the rear by a 
Dodge van driven by Defendant Habash, who failed to stop for the stop sign.  
 
 Plaintiff alleges the Dodge van had been provided to Habash by Defendant Enterprise 
Rent-A-Car to use as a rideshare vehicle, pursuant to the Ride Share Program sponsored by 
Facebook.  The vehicle has been entrusted to Habash by Enterprise pursuant the Enterprise 
Rideshare Driver Agreement, dated July 8, 2017, between Habash and Enterprise.  Pursuant to 
the Agreement, Enterprise agreed to provide liability coverage insurance on the Ride Share van, 
or self-insure, for any harm, injuries, or damages caused by Habash while operating the van 
within the permitted use. 
   
 
Motion 
 
 Pursuant to CCP 438, Defendant Enterprise Rent-A-Car Co. of San Francisco, LLC 
brings this motion for judgment on the pleadings on the ground Plaintiff has failed to allege 
sufficient facts to state a cause of action for two distinct and independent reasons.  First, the 
FAC contains nothing more than conclusory statements and fails to allege material facts 
supporting the conclusory allegations.  Secondly, Under Federal law, a rental car company and 
its affiliates cannot be held vicariously liable for negligent acts of its customers.  (49 U.S.C. 
Section 30106, the “Graves Amendment”.)  
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Judgment on the Pleadings Standard 
 
 “‘A motion for judgment on the pleadings performs the same function as a general 
demurrer, and [thus] attacks only defects disclosed on the face of the pleadings or by matters 
that can be judicially noticed. [Citations.] [Citation.]’ [Citation.]” (Pointe San Diego Residential 
Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 
274.)  The rules governing demurrers apply. (Cloud v. Northrop Grumman Corp. (1998) 67 
CA4th 995, 999.)  All material facts which were properly pleaded are deemed true, but not 
contentions, deductions, or conclusions of fact or law.  (Mack v. State Bar (2001) 92 Cal.App.4th 
957, 961.)    
 
 
Analysis 
 
   Plaintiff used a Judicial Council form for pleading this motor vehicle cause of action.  
As mention in the ruling on the previous motion for judgment on the pleadings, “‘Adoption of 
Official Forms for the most common civil actions has not changed the statutory requirement that 
the complaint contain 'facts constituting the cause of action.'  [Citation.]” (People ex rel. Dept. of 
Transportation v. Superior Court (1992) 5 Cal.App.4th 1480, 1484.)  
  
 Here, there are no allegations in the FAC of independent negligent conduct on the part 
of Defendant Enterprise.  There are no theories of liability against Enterprise, except vicarious 
liability as owner of the vehicle.  Plaintiff, however, alleges contractual obligations of Enterprise 
pursuant to the Enterprise Rideshare Driver Agreement.  Enterprise agreed to provide, at its 
own expense, insurance coverage for third party bodily injury and property damage and 
Uninsured/Underinsured Motorist Coverage with no deductible. While Plaintiff has made 
allegation of Enterprise’ contractual obligation to provide liability insurance, Plaintiff has not 
alleged a theory of liability that he has against Enterprise.   
 
 In the original motion for judgment on the pleadings, Defendant also moved on the 
ground the Graves Amendment precluded liability based on Enterprise’s ownership of the 
vehicle. Plaintiff has not alleged any facts in the FAC that demonstrate the Graves Amendment 
is inapplicable.  The Act, codified at 49 U.S.C. § 30106, provides in part: 
 

 (a)  In general. An owner of a motor vehicle that rents or leases the vehicle to a 
person (or an affiliate of the owner) shall not be liable under the law of any State 
or political subdivision thereof, by reason of being the owner of the vehicle (or an 
affiliate of the owner), for harm to persons or property that results or arises out of 
the use, operation, or possession of the vehicle during the period of the rental or 
lease, if-- 
(1)  the owner (or an affiliate of the owner) is engaged in the trade or business of 
renting or leasing motor vehicles; and 
(2)  there is no negligence or criminal wrongdoing on the part of the owner (or an 
affiliate of the owner). 
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 Even though Plaintiff added allegations that Enterprise was participating in a Ride Share 
Program and agreed to insure the vehicle, Plaintiff has not asserted any allegations to exclude 
Defendant from the protection of the Graves Amendment. Here, the owner of the vehicle was 
renting or leasing the vehicle and the owner was engaged in the trade or business of renting or 
leasing motor vehicles. (Section 30106(a)(1).)  Plaintiff has not alleged any negligence or 
criminal wrongdoing on the part of Enterprise.  (Section 30106(a)(2).)   
 
 In the response to the original motion, Plaintiff argued there was an exception to in the 
Graves Amendment outlined subdivision (b) of section 30106.  It states:   

 
Nothing in this section supersedes the law of any State or political subdivision 
thereof— 
(1) imposing financial responsibility or insurance standards on the owner of a 
motor vehicle for the privilege of registering and operating a motor vehicle; or 
(2) imposing liability on business entities engaged in the trade or business of 
renting or leasing motor vehicles for failure to meet the financial responsibility or 
liability insurance requirements under State law. 

 
  Although, Plaintiff does not put forth that argument in the current Opposition, the Court 
notes that no such exception has been pled.  Plaintiff has not alleged any facts showing 
Defendant failed to meet its financial responsibility or liability insurance requirements.  In fact, 
Plaintiff alleges just the opposite. The motion for judgment on the pleadings is granted.   
  
 
Defendant’s Objection to Plaintiff’s Reference to Non-Judicially Noticeable Materials 
 
 Defendant objects to Plaintiff’s reference to the following as they do not meet the 
requirements under Evidence Code § 451 and 452: 

1.  The Enterprise Rideshare  
2. Portion of the commercial insurance policy 
3. Responses to Form Interrogatories. 

 
 Defendant also objects to the entire “Facts” section of the Opposition brief and any 
efforts to turn this motion into a motion for summary judgment. 
 Defendant’s objections are noted, but a ruling on the objections are unnecessary as no 
request for judicial notice was made and the Court may not consider non-judicially noticed 
material in ruling on the motion for judgment on the pleadings. 

  

 7.  TIME:  9:00   CASE#: MSC20-00493 
CASE NAME: FLORES VS. ENTERPRISE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by Zoom. 
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 8.  TIME:  9:00   CASE#: MSC20-00543 
CASE NAME: FRONDA-KNUTH VS. GAGNI 
HEARING ON MOTION FOR RELIEF FROM ORDER/JUDGMENT 
FILED BY JOLY GAGNI 
* TENTATIVE RULING: * 
 
Before the Court is a motion for relief from the default entered against defendant Joly Gagni on 
October 28, 2020, and the ensuing default judgment which was filed and entered against her on 
January 11, 2021. For the reasons set forth, the motion is granted, and the default of defendant 
Joly Gagni and default judgment against her shall be vacated.  

Factual Summary 

Plaintiff filed the complaint initiating this action on March 12, 2020, alleging claims for breach of 
contract, common counts, and deceit arising out of a loan of approximately $36,000. Defendant 
Ms. Gagni was served by substitute service on September 11, 2020, according to the proof of 
service on file with the Court. Plaintiff's default was entered on October 28, 2020. 

On December 14, 2020, Plaintiff filed a default judgment application. On December 17, 2020, 
Ms. Gagni's counsel contacted Plaintiff's counsel to obtain copies of the default request and 
proof of service. (McCandless Decl. ¶ 10; Ortiz Decl. Exh. A.) Ms. Gagni's counsel appeared at 
the case management conference on December 23, 2020 and advised the Court of his intention 
to seek relief from the default. On January 11, 2021, the Court filed and entered the default 
judgment.  

Ms. Gagni filed her motion for relief from the default and judgment based on attorney fault under 
Code of Civil Procedure § 473(b) on January 27, 2021. Based on the proof of service, the 
motion was served on counsel for Plaintiff on January 19, 2021 at the Pleasant Hill address of 
Plaintiff's counsel, the same address that is the address of record in the Court file. Plaintiff's 
counsel denies receipt of service of the moving papers but has filed his declaration in opposition 
to the motion. (McCandless Decl. ¶¶ 3, 4.) He indicates he requested a copy of the motion from 
the Court. The motion and opposition declaration do not indicate Plaintiff's counsel requested a 
copy of the motion from Mr. Ortiz though they had communicated by email since December 
2020. (McCandless Decl. ¶ 10; Ortiz Decl. Exhs. A-E.) 

Standards Governing Relief from Default 

Code of Civil Procedure § 473(b) includes both a mandatory and discretionary provision. 
The mandatory provision under which this motion is brought requires that (1) a copy of the 
answer or other pleading proposed to be filed accompany the motion; (2) the motion be made 
within no more than six months after entry of the default, judgment, order or "proceeding" from 
which relief is sought; (3) the motion be supported by an attorney affidavit of fault; and (4) the 
affidavit of fault demonstrate entry of the default or judgment was caused by the attorney's fault. 
(Code Civ. Proc. § 473(b); Hernandez v. FCA US LLC (2020) 50 Cal.App.5th 329, 337.) The 
Clerk's entry of default is considered a proceeding and is the date from which the six-month 
deadline is measured. (Garcia v. Gallo (1959) 176 Cal.App.2d 658, 669 ["courts have 
interpreted the clerk's entry of default as a "proceeding" taken against the party, which marks 
the beginning of the period, even though the judgment on the default is not entered until later."]) 
(See also Weiss v. Blumencranc (1976) 61 Cal.App.3d 536, 541 [citing the date of entry of the 
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default by the clerk as the date the six-month period begins to run under Code of Civil 
Procedure § 473].) 

The Motion Meets the Statutory Requirements 

The motion was filed timely within approximately three months after entry of the default (October 
28, 2020) and within three weeks after entry of the default judgment (January 11, 2021). The 
motion is accompanied by a proposed answer to the complaint (Ortiz Decl. Exh. F), and by a 
declaration by defendant's counsel, Mr. Ortiz, that due to a calendaring error by his office, the 
deadline for response to the complaint was not calendared and the answer was not timely filed 
(Ortiz Decl. ¶ 4), resulting in the default being entered against Ms. Gagni and the subsequent 
default judgment. The motion shows diligence by Mr. Ortiz in contacting counsel for Plaintiff in 
December 2020 in an effort to have the default vacated, an intention to defend the action by 
appearing at the case management conference that month, and the reasonably prompt filing 
and service of the motion for relief thereafter. (Ortiz Decl. ¶¶ 5-11.)  

The mandatory relief statute expressly contemplates relief being granted even if the attorney's 
mistake or neglect is considered inexcusable. (Gee v. Greyhound Lines, Inc. (2016) 6 
Cal.App.5th 477, 492; Pagnini v. Union Bank (2018) 28 Cal.App.5th 298, 302.) If the 
requirements of the mandatory provision are met, the Court must grant relief. (Gee v. 
Greyhound Lines, Inc., supra, 6 Cal.App.5th at 484; Pagnini v. Union Bank, supra, at 302-303.) 
The Court grants the motion. 

Attorney's Fees Award 

The mandatory relief provision based on an attorney affidavit of fault also provides that "The 
court shall, whenever relief is granted based on an attorney’s affidavit of fault, direct the attorney 
to pay reasonable compensatory legal fees and costs to opposing counsel or parties." The Court 
hereby orders an award of attorneys' fees and costs to Plaintiff's counsel in the amount of 
$1,000 under Code of Civil Procedure § 473(b).  

Procedural Issue Regarding Plaintiff's Counsel's Address of Record 

The opposition declaration filed by Plaintiff's counsel lists an address in Capistrano Beach which 
is not the address of record in the Court file, and no change of address notice is on file. If 
Plaintiff's counsel intends that an address other than the Pleasant Hill address be used for 
service of pleadings in the case, Plaintiff's counsel is directed to file and serve a notice of 
change of address. (See Cal. R. Ct. 2.200.) 

  

 9.  TIME:  9:00   CASE#: MSC20-01183 
CASE NAME: CHRISTINA CRANSHAW VS. PEDRO CRUZ 
HEARING ON MOTION TO AMEND JUDGMENT UNDER CCP 187 
FILED BY CHRISTINA CRANSHAW 
* TENTATIVE RULING: * 
 
Appear by Zoom. 
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10.  TIME:  9:00   CASE#: MSC20-01203 
CASE NAME: BANG VS. GENERAL MOTORS 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES FROM 1st Amended COMPLAINT 
FILED BY GENERAL MOTORS, LLC, 
* TENTATIVE RULING: * 
 

The hearing on General Motors, LLC’s demurrer to plaintiff’s First Amended Complaint, 
as well as its motion to strike punitive damages, is continued so parties can engage in a good 
faith meet and confer process that complies with the statutory requirements. 

Code of Civil Procedure section 435.5, subdivision (a) states as follows:  

Before filing a motion to strike pursuant to this chapter, the moving party shall meet and 
confer in person or by telephone with the party who filed the pleading that is subject to 
the motion to strike for the purpose of determining if an agreement can be reached that 
resolves the objections to be raised in the motion to strike. If an amended pleading is 
filed, the responding party shall meet and confer again with the party who filed the 
amended pleading before filing a motion to strike the amended pleading. 

[…] 

(3) The moving party shall file and serve with the motion to strike a declaration stating 
either of the following: 

(A) The means by which the moving party met and conferred with the party who 
filed the pleading subject to the motion to strike, and that the parties did not reach 
an agreement resolving the objections raised by the motion to strike. 

(B) That the party who filed the pleading subject to the motion to strike failed to 
respond to the meet and confer request of the moving party or otherwise failed to 
meet and confer in good faith. 

(Emphasis added.)   

Code of Civil Procedure section 430.41, subdivision (a) has similar language and 
requirements relating to demurrers. 

Counsel for defendant here declares that he “sent an [sic] six-page correspondence to 
Plaintiffs counsel on August 4, 2020” and that the letter is attached. No letter was attached to 
the filed declaration. Also, declaring that a letter was sent is insufficient to satisfy the “in person 
or by telephone” requirement. If the letter was a “meet and confer request,” then the declaration 
must state that no response was received. Lastly, the August 2020 letter was sent prior to the 
filing of any amended complaint and there is no evidence parties met and conferred “again,” 
as required.  

The hearing on this matter is continued to April 8, 2021 at 9:00 a.m. in Department 33. 
General Motors shall file and serve a declaration showing compliance by March 25th. If the 
parties reach an agreement about any of the matters raised, the declaration shall include a 
description of these matters. 
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11.  TIME:  9:00   CASE#: MSC20-01203 
CASE NAME: BANG VS GENERAL MOTORS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY GENERAL MOTORS, LLC 
* TENTATIVE RULING: * 
 
Please see line 10. 
 

  

12.  TIME:  9:00   CASE#: MSC20-01203 
CASE NAME: BANG VS. GENERAL MOTORS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to April 8, 2021 at 9:00 a.m. in Department 33. 
 

  

13.  TIME: 11:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL  VS.  EBMUD 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by Zoom. 

 

  

14.  TIME: 11:00   CASE#: MSC20-01714 
CASE NAME: BENNETT VS. TAPPAN TERRACE HOA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by Zoom. 

 

  

15.  TIME: 11:00   CASE#: MSC20-01714 
CASE NAME: BENNETT VS. TAPPAN TERRACE HOA 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY JEROME GILBERT, JUDY GILBERT 
* TENTATIVE RULING: * 
 
 
 The motion to compel arbitration, brought by defendants Jerome and Judy Gilbert, 

is granted.  All of plaintiffs’ claims against the Gilbert defendants are stayed, pending the 

outcome of the arbitration, with the single exception (provisional remedies) addressed in Part D 
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below.  None of plaintiffs’ claims against the remaining defendants, and none of the remaining 

defendants’ claims against any party, are stayed. 

Plaintiffs assert three arguments in opposition to the Gilbert defendants’ motion to 

compel.  The Court finds that each of these three arguments lacks merit. 

 A. Plaintiffs’ Fraud Allegations. 

 Plaintiffs first argue that the subject purchase agreement was induced by fraudulent 

concealment.  However, this is not a defense to arbitration for the reason articulated in the 

Gilbert defendants’ opening and reply memoranda: plaintiffs have not alleged, and have not 

offered evidence of, fraud that is specifically directed to the arbitration provisions within the 

subject purchase agreement.  (See, Ericksen, Arbuthnot, McCarthy, Kearney & Walsh, Inc. v. 

100 Oak Street (1983) 35 Cal.3d 312, 323 [fraud is a defense to arbitration only when it is 

directed to the arbitration provisions themselves, rather than to the contract as a whole].  

See also, Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 418-419 

[rejecting the suggestion that fraud "permeating" a contract is a defense to arbitration].) 

 B. Claims Excluded From Arbitration. 

 Plaintiffs next cite the following contractual language in support of the argument that 

certain claims against the Gilbert defendants are excluded from arbitration, and therefore that 

defendants’ motion to compel arbitration should be denied: 

  C. ADDITIONAL MEDIATION AND ARBITRATION TERMS: 

   [ … ] 

(2) PRESERVATION OF ACTIONS:  The following shall not constitute 

a waiver nor violation of the mediation and arbitration provisions: 

(i) the filing of a court action to preserve a statute of limitations; 

(ii) the filing of a court action to enable the recording of a notice of 

pending action, for order of attachment, receivership, injunction, 

or other provisional remedies; or (iii) the filing of a mechanic’s lien. 

[ … ] 

This second argument also lacks merit. 

 The above-quoted contractual language, paragraph 22(C)(2), cannot reasonably be 

interpreted as excluding any of plaintiffs’ claims from arbitration.  To the contrary, all exclusions 

from arbitration are listed in the immediately preceding paragraph, 22(C)(1), and none of those 

listed exclusions applies to the claims asserted in plaintiffs’ First Amended Complaint. 

 Paragraph 22(C)(2) merely confirms that the contracting parties may take certain 

specified actions in Superior Court to preserve claims that are concededly subject to arbitration, 

but that might otherwise be lost before the arbitrator could issue effective relief.  Under the 

protection of this contractual language, parties may take any of the specified actions without 
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making themselves vulnerable to the argument that they have thereby waived the right to 

compel arbitration. 

 This contractual language finds its statutory counterpart in the California Arbitration Act 

(“CAA”).  Section 1281.8 of the Code of Civil Procedure provides as follows: 

§ 1281.8. “Provisional remedy” 
 

(a) As used in this section, “provisional remedy” includes the 
following: 

 
(1) Attachments and temporary protective orders issued 

pursuant to Title 6.5 (commencing with Section 481.010) of 
Part 2. 

 
(2) Writs of possession issued pursuant to Article 2 

(commencing with Section 512.010) of Chapter 2 of Title 7 
of Part 2. 

 
(3) Preliminary injunctions and temporary restraining orders 

issued pursuant to Section 527. 
 

(4) Receivers appointed pursuant to Section 564. 
 

(b) A party to an arbitration agreement may file in the court in the 
county in which an arbitration proceeding is pending, or if an 
arbitration proceeding has not commenced, in any proper court, 
an application for a provisional remedy in connection with an 
arbitrable controversy, but only upon the ground that the award to 
which the applicant may be entitled may be rendered ineffectual 
without provisional relief.  [Emphasis added.]  The application shall 
be accompanied by a complaint or by copies of the demand for 
arbitration and any response thereto. If accompanied by a 
complaint, the application shall also be accompanied by a 
statement stating whether the party is or is not reserving the 
party’s right to arbitration. 

 
(c) A claim by the party opposing issuance of a provisional remedy, 

that the controversy is not subject to arbitration, shall not be 
grounds for denial of any provisional remedy. 

 
(d) An application for a provisional remedy under subdivision (b) shall 

not operate to waive any right of arbitration which the applicant 
may have pursuant to a written agreement to arbitrate, if, at the 
same time as the application for a provisional remedy is 
presented, the applicant also presents to the court an application 
that all other proceedings in the action be stayed pending the 
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arbitration of any issue, question, or dispute which is claimed to be 
arbitrable under the agreement and which is relevant to the action 
pursuant to which the provisional remedy is sought.  
[Emphasis added.] 

 
(See also, Simms v. NPCK Enterprises, Inc. (2003) 109 Cal.App.4th 233, 238-241.)  Because 

the parties’ arbitration clause elsewhere provides that the procedural provisions of the CAA 

do not apply (as discussed in Part C below), paragraph 22(C)(2) was clearly intended to ensure 

the same protection for seeking provisional remedies that would have been provided under 

section 1281.8. 

 Paragraph 22(C)(2) has no application in the case at bar because plaintiffs have not yet 

sought a provisional remedy, and in any event the Gilbert defendants do not argue that plaintiffs 

have waived the right to compel arbitration; to the contrary, the Gilbert defendants affirmatively 

seek to compel plaintiffs to arbitrate.  Plaintiffs’ right to seek provisional remedies against the 

Gilbert defendants in the future is addressed in Part D below. 

 C.  Conflicting Rulings. 

 Plaintiffs argue that the arbitration clause in the subject purchase agreement should not 

be enforced, based on “a possibility of conflicting rulings on a common issue of law or fact.”  

(Code Civ. Proc., § 1281.2(c).)  The Court finds that this argument lacks merit, for the reason 

stated in the Gilbert defendants’ reply memorandum; section 1281.2(c) does not apply, because 

the contractual language of the parties’ arbitration clause incorporates the procedural provisions 

of the Federal Arbitration Act.  (See, Victrola 89, LLC v. Jaman Properties 8 LLC (2020) 46 

Cal.App.5th 337, 354-355.) 

 D. The Stay. 

 As the Gilbert defendants correctly argue, the Court is required to stay plaintiffs’ 

prosecution in this Superior Court action of plaintiffs’ claims against the Gilbert defendants.  

(Code Civ. Proc., § 1281.4.)  The Gilbert defendants have not yet asserted any claims of 

their own against plaintiffs; presumably, any such ‘cross-claims’ would be asserted within the 

ordered arbitration. 

The Court’s stay pending arbitration shall not prevent plaintiffs from seeking provisional 

relief in this Superior Court action, such as a preliminary injunction or a receivership, even if 

such relief arguably might require the participation of the Gilbert defendants.  Plaintiffs shall 

serve the Gilbert defendants with any application or motion seeking provisional relief, and the 

Gilbert defendants may, but are not required to, file papers opposing such provisional relief.  

The Court’s preliminary assessment is that this is more a theoretical than a practical concern; 

the Gilbert defendants do not currently own any of the real property at issue in this litigation, 

and it is not clear how their participation might be required to make provisional relief effective. 

 The Gilbert defendants have not offered a persuasive argument that the Court should 
stay any of plaintiffs’ claims against the remaining defendants, or any of the remaining 
defendants’ claims against any party.  Plaintiffs’ claims against the Gilbert defendants represent 
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only a small subset of the many claims at issue in this complex, multi-party litigation, and the 
affected homeowners other than plaintiffs would appear to have compelling safety concerns that 
merit resolution through this Superior Court action as promptly as is reasonably possible. 

  

16.  TIME: 11:00   CASE#: MSC20-01714 
CASE NAME: BENNETT VS. TAPPAN TERRACE HOA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DAVID ESTOPINAL 
* TENTATIVE RULING: * 
 
 
 Defendant David Estopinal’s demurrer to plaintiffs’ First Amended Complaint is 

overruled.  Defendant shall file an answer on or before March 26, 2021. 

 The Court finds that defendant has failed to persuasively brief his demurrer in two 

respects.  However, this ruling shall not prejudice defendant’s right to challenge plaintiffs’ 

legal theories in future proceedings, such as a motion for judgment on the pleadings or a motion 

for summary adjudication. 

 A. Pertinent Legal Authority. 

  Defendant does not dispute any of the following: (1) defendant owns a residence on 

Tappan Terrace in Orinda, sharing a right with plaintiffs to use Tappan Terrace to access the 

parties’ respective properties; (2) defendant is a member of co-defendant Tappan Terrace 

Homeowners Association — the “HOA” — an unincorporated association charged with 

maintaining Tappan Terrace, and; (3) defendant’s residence is subject to the recorded 

Covenants, Conditions and Restrictions described in plaintiffs’ First Amended Complaint.  

Yet defendant argues his demurrer as if he were a complete stranger who has no idea why he is 

being sued. 

This borders on the disingenuous.  Defendant cites no pertinent legal authority 

establishing that he does not face potential liability in his above-listed capacities, and so has not 

shifted to plaintiffs the burden of coming forward with contrary legal authority. 

 The closest defendant comes to addressing the issue of his potential liability to plaintiffs 

is an argument relegated to a footnote: 

There is a lack of authority for imposing tort liability solely on the basis of 

membership in a property owners association.  Cody F. v. Falletti (2001) 

92 Cal.App.4th 1232, 1245. 

(Opening Memorandum, p. 3, fn. 2.)  The Falletti decision cited in this one-sentence argument is 

not dispositive of defendant’s demurrer, for several reasons. 

 First, the Falletti decision dealt with homeowners’ alleged failure to prevent the negligent 

conduct of a third party – allowing a dog to wander free and bite the plaintiff.  The fact that the 
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dog bite victim’s injury happened to occur on a road jointly maintained by a homeowners’ 

association was not relevant; the decision expressly acknowledged that “the condition of the 

easement has no connection to appellants' injuries.”  (Cody F. v. Falletti (2001) 92 Cal.App.4th 

1232, 1242.)  In the case at bar, the condition of Tappan Terrace is at the heart of plaintiffs’ 

theories of liability. 

 Second, the language for which defendant cites Falletti is pure dicta: 

Appellants candidly acknowledge in their reply briefs that they are not actually 

attempting to impose liability merely by reason of RTA membership, stating: 

"Respondents are not being sued as members of an association, they are being 

sued as owners of real property."  [Emphasis added.]  This concession is 

understandable in light of the lack of authority for imposing tort liability solely on 

the basis of membership in a property owners association. 

(Falletti, supra, 92 Cal.App.4th at 1245.)  The Court of Appeal was merely commenting on a 

hypothetical argument that the appellants in the case before it had deliberately chosen not 

to make. 

 Finally, defendant’s one-sentence argument is a straw man argument: “There is a lack of 

authority for imposing tort liability solely on the basis of membership in a property owners 

association.”  Plaintiffs have not sued defendant “solely” because he is a member of the HOA, 

but rather because defendant is also a fellow easement holder whose property is subject to 

CC&Rs providing for the maintenance of Tappan Terrace. 

 In conclusion, defendant’s argument that he faces no potential liability for a failure to 

properly maintain Tappan Terrace begs the question: if HOA members such as defendant face 

no liability, who does?  The HOA itself is an unincorporated association, and the issue has not 

yet been raised in this action whether the HOA is even properly named as a party defendant.  

(Cf. Galdjie v. Darwish (2003) 113 Cal.App.4th 1331, 1343-44 [a trust is not a legal entity and so 

“has no capacity to sue or be sued, or to defend an action”].)  The Court notes that the HOA 

itself has not yet made an appearance in this action, and there are no proofs of service on file 

indicating that any party has attempted to serve the HOA — either in the main action or in one of 

the multiple cross-actions. 

 B. Defendant’s Cross-Complaint. 

 A second problem with defendant’s demurrer is the frank concession that plaintiffs’ 

allegations against defendant are indistinguishable from defendant’s allegations against 

plaintiffs in defendant’s cross-complaint.  Defendant identifies plaintiffs as being among what 

defendant labels “the HOA Cross-Defendants,” and defendant then alleges, e.g., as follows: 

28. The HOA Cross-Defendants have failed to maintain and care for 

Tappan Terrace such that it has collapsed and damaged Cross-

Complainant’s Property. 
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[ … ] 

37. Said conduct by … the HOA Cross-Defendants … constituted 

and continues to constitute a trespass on Cross-Complainant’s Property. 

 The Court assumes that defendant’s counsel had a good faith basis for asserting 

nuisance, trespass, and related claims against plaintiffs based on plaintiffs’ alleged duty to help 

maintain Tappan Terrace.  Defendant’s counsel signed defendant’s cross-complaint, and 

section 128.7 of the Code of Civil Procedure provides as follows: 

By presenting to the court, whether by signing, filing, submitting, or later 

advocating, a pleading, petition, written notice of motion, or other similar paper, 

an attorney or unrepresented party is certifying that to the best of the person’s 

knowledge, information, and belief, formed after an inquiry reasonable under the 

circumstances, all of the following conditions are met: 

  [ … ] 

(2) The claims, defenses, and other legal contentions therein are warranted 

by existing law or by a nonfrivolous argument for the extension, 

modification, or reversal of existing law or the establishment of new law. 

[ … ] 

Accordingly, the Court is not prepared to sustain a demurrer to plaintiffs’ identical claims against 
defendant at this time. 
 

 

 


